When exercise
turns deadly

Fitness clubs should not rely on CPR to revive patrons who suffer
sudden cardiac arrest. Automated external defibrillators save
lives, and they are easy to use—but many gyms don’t have them.

HowaAaRD L. POMERANTZ

ou are having lunch with col-
-! leagues when a probate lawyer
from your firm mentions that
John Doe, a 50-year-old client, died yes-
terday while exercising at a health club.
Club employees began CPR within a
minute or two of John’s collapse and
phoned 911 for paramedics, who arrived
six to eight minutes later. The para-
medics took him to the emergencyroom,
where he was pronounced dead—a vic-
tim of sudden cardiac arrest (SCA).

“What a shame,” safs another lawyer
atthe table. “I guess John’s time had just
come.”

“Maybe not,” you say. “Did the health
club have an AED?”

“An AED?” asks the probate lawyer.
“What’s that?”

You explain: An automated external
defibrillator (AED) is a battery-operat-
ed device, about the size of Black’s Law
Dictionary, used to administeran electric
shock toa heartin cardiac arrest. SCA is
caused by an electrical malfunction of
the heart that causes an abnormal heart
rhythm—orarrhythmia—the mostcom-
mon of which is ventricular fibrillation
(VF). A person suffering from VF will die
unless the heart’s normal rhythm and
pumping action are restored. Cardio-
pulmonary resuscitation (CPR) may buy
extraminutes by circulating some blood
to the brain and other organs, butitcan-
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not reverse sudden cardiac arrest. An
AED can. '

Studies have shown that defibrillation
within the first few minutes of SCA gives
the victim an 80 percent to 90 percent
chance of survival.' Survival rates drop by
7 percentto 10 percent for each minute
that goes by without defibrillation.?

AEDs are relatively inexpensive (be-
tween $2,500 and $3,000), and they are
virtually foolproof. The machinesare so
simple to use that even untrained ele-
mentary-school children operated them
in a study reported in Circulation, the

journal of the American Heart Associa-
tion (AHA).* An AED has a “start” but-
ton: Pushing it activates a voice record-
ing that tells the user exactly what to do.

Health club operators know that SCA
can happen in their facilities. Nearly 1 in
4 U.S. adults has some form of cardio-
vascular disease,' and SCA kills about
350,000 Americansayear.’ Peopleare 15
to 20 times more likely to die of SCA dur-
ing vigorous exercise, or within 30 min-
utes followingit, than when notengaged
in vigorous exercise.®

Health and fitness clubs—which pro-
vide equipment and a controlled envi-
ronment for exercise—know their pa-
tronsare atincreased risk for SCA. Most
keeprecordsofsuch incidentsand have
come to expect them.” One health club
executive has testified in deposition that
his gyms expect 1 cardiac eventforevery
100,000 person-hours of exercise.* Even
if this estimate is too high, busy facilities
can have well over 100,000 person-hours
of exercise ayear.”

Back to your hypothetical lunch: You
suggest that the probate lawyer advise

John’swidow thatshe mighthave a cause
of action against the health club for
wrongful death. The gym should have
had an AED. If health club employees
had used one on John within the first

four minutes of his SCA, he probably

would have survived.

Points of proof

To prove a cause of action against a
health club for injury or death arising
from its failure to have or use an AED,
you must prove the following.

The victimsuffered sudden cardiacar-
rest, and his or her heart rhythm re-

quired—and would have been correct-
ed with—timely defibrillation. You can
probably prove this by examining the car-
diac rhythm strips generated by the para-
medics who tended to the victim. Para-
medics often have a defibrillator with an
electrocardiogram (EKG) screen, which
charts the heartrhythm. The paramedics
simply printa copy of the EKGand make
ita partof their records.

could have been on the floor forseconds
or minutes after collapsing before any-
one noticed and tried to help. Witness
testimonyabout the timing of eventsis vi-
tal; soiswhetherstaffwas trained to mon-
itor the gym and identify trouble.

The health club had a duty to have an
AED on the premises. This will be the
primary battle in most cases. AED tech-
nology has advanced rapidly in the past

Cardiopulmonary resuscitation may buy extra

minutes by circulating some blood to the brain and
other organs, but it cannot reverse sudden cardiac

arrest. An AED can.

Most SCA events result from VF or
from pulseless ventricular tachycardia,
both of which can be corrected with de-
fibrillation. If the victim's heart rhythm
cannot be shocked, it may be that a
shockable rhythm deteriorated toanon-
shockable one before help arrived.

Youwill need to interview eyewitness-
es and obtain their testimony concern-
ing how the victim appeared and be-
haved from the time he or she was first
discovered until paramedics generated
heart rhythm strips. Avictim of SCA with
a shockable heart rhythm would have
been unconscious with no pulse and not
breathing. Although it might be impos-
sible to obtain 100 percent proof that
the victim’s heart rhythm was shockable
when he or she first collapsed, medical
experts I have worked with generally
agree that a victim had a shockable
rhythm if his or her physical symptoms
were consistentwith ashockable rhythm
and if the first rhythm strips revealed a
shockable rhythm.

The victim wasin an area of the health
club where employees could see him or
her collapse. You must prove this toshow
thatreasonably trained staffshould have
been able to reactin time to save the vic-
tim with defibrillation.

Obviously, your case will be stronger if
he orshe collapsed in the middle of the
exercise floorand not in a locked bath-
room stall, yet gym users often lie on the
floor to exercise and stretch. The victim

decade, making it increasingly difficult
for health and fitness clubs to deny this
duty.In general, the more recent the vic-
tim’s injury or death, the stronger your
case will be.

The club did not have an operable
AED, orithad one butdid notuseit. Lit-
igated cases to date have involved gyms
that had no AED. For example, Chai v.
Sports & Fitness Clubs of America alleged
that the lack of an AED at a club in
Broward County, Florida, caused brain
damage inamemberwho suffered SCA
while exercising. The parties settled be-
fore the juryissued averdict." A fewoth-
ersimilar cases are pending."

AED batteries generally last several
years, and the machinesare designed to
indicate when the batteryislow. lamnot
aware of any cases that involved a mal-
functioning AED. Manufacturers have
such high confidence in their products
that some offer indemniﬂca:ion‘ag::"ee-
ments, assuming the purchaser’s liabili-
tyif the device malfunctions.

Itislikely thatas more health clubs ob-
tain AEDs, one will neglect to useitona
memberwhoisin cardiacarrest. Insuch
acase, discoverywill boil down towheth-
er staff received adequate training in
emergency procedures; whether new
employees had been trained; whether
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the victim was in a visible location; and
whether the victim’s symptoms indicat-
ed that health club employees should
have reasonably determined that they
should use the AED.

The absence or delay of defibrillation
caused the victim’s injuries or death.
You can establish this elementwith testi-
mony and evidence provided by the
treating health care providers and med-
ical experts. The longer an SCA victim
goes without blood to the brain, the
worsethis or her brain damage. Lack of
blood to the brain can also lead to death.

If the victim is given effective CPR—
which health clubstaffshould be trained

and acted appropriately. Talk to each
paramedic early in your investigation.
Assure them that theyare not the target
ofyour client’slawsuit, and tell them that
you suspect the defense might point a
finger at them. You may have to defend

their actions in addition to prosecuting .

your client’s claim. Obtain a recording
of the 911 telephone call, which canadd
importantinformation to your case.

Standards

Asmentioned earlier, a health clubwill
defend a claim that focuses on its failure
to have an AED byasserting thatithad no
duty to have one. The defense in such

AED technology has advanced rapidly in the past

decade, making it increasingly difficult for gyms to

deny their duty to have one.

to perform—some blood will circulate,
extending the staffand paramedics’ win-
dow-of opportunity to save the victim
from brain injury or death via defibril-
lation. However, most medical experts
agree that even without CPR, a large
percentage of victims who receive de-
fibrillation within the first four minutes
survive with little or no brain injury."

The defense might try to shift or share
liability by scrutinizing and challenging
the paramedics’ treatment. If the evi-
dencesupportsanargument that the vic-
tim’s physical symptoms were consistent
with a shockable rhythm only after or
shortlybefore paramedicsarrived, the de-
fense will claim that something the para-
medics did or didn’t do—not the health
club staff’s failure to use defibrillation—
led to the victim’s injury or death.

Paramedic response time varies, of
course. For example, health clubs in ru-
ralareas far froma hospital or paramedic
station, and those on the top floor of
high-rise buildings—where elevator de-
lays can be anticipated—have a stronger
duty to foresee the need for an AED on
their premises.

Paramedics will be among the most
important witnesses in your case, as-
suming your medical experts conclude
that they responded in a timely manner
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cases has been that although using an
AED might someday be the standard of
care for the fitness club induslr}', that
time has notyet arrived. Combat this ar-
gument by pointing out that there is
compelling evidence that most reason-
able health club operators should have
equipped their clubs with AEDs by the
late 1990s. If most health clubs do not
have AEDs, then the industry as a whole
is operating below the standard of care.

Since the early 1990s, several health or-
ganizations and fitness industry groups
have issued standardsand statements on
the use of AEDs in health clubs.

American HeartAssociation (AHA). In
1992, the AHA published guidelines that
stated, “All personnel whose jobs require
that they perform basic CPR [should] be
trained to operate and permitted to use
defibrillators, particularlyautomated ex-
ternal defibrillators (AEDs).™"*

American College of Sports Medicine
(ACSM). Also in 1992, the highly re-
spected ACSM published 353 standards,
plus an additional 397 guidelines, for
health facilities (it did not specifically
mention AEDs) "

Many in the fitness industry objected
to the large number of standards and
guidelines, which they feared could be
used as bases for liability claims. Re-

sponding to this criticism, the ACSM
published asecond edition in 1997, con-
solidating the standards into six that
“mustbe demonstrated byall health/fit-
ness facilities toward their users.”” Stan-
dard 1 states, “A facility must be able to
respond in a timely manner to any rea-
sonably foreseeable emergency event
that threatens the health and safety of fa-
cility users. Toward this end, a facility
must have an appropriate emergency
plan that can be executed by qualified
personnelin a timely manner.”

There isample evidence that sudden
cardiac arrest is a “reasonably foresee-
able emergency event that threatens the
health and safety of facility users.” A
health clubwhose emergency plan does
notinclude AED use when a reasonable
club administrator should have known
of the availability, utility, and effective-
ness of the device violates the standard.
You can prove this in various ways; the
strength of the case depends on the date
the SCA occurred.

In March 2002, the AHA and the
ACSM released recommendations re-
garding the purchase and use of AEDs
in fitness facilities. These recommenda-
tions, published in Circulation and Med-
icine & Science in Sports Exercise, stated:

Effective placement and use of AEDs at all

ho;\lth/ﬁmum«filcilitics...iscucunmgcrl,;w

permitted by law, toachieve the goal ofmin-
imizing the time between recognition of
cardiac arrestand successful defibrillation.

Until further definitive data are available,

AED placement is strongly encouraged in

those health/fitness facilities with a large

number of members (i.e., membership
greater than 2,500);. . . those that offerspe-

cial programs to clinical populations (i.e.,

programsfor the elderly or those with med-

ical conditions ); . . . and those health/fit-
ness facilities in which the time from the
recognition of cardiac arrest until the first
shockis delivered by the EMS is anticipated

to be greater than five minutes.™

Mosthealth clubs require theirstaffto
be trained in CPR as part of compliance
with the ACSM standardsand guidelines.
These clubs also fall under the AHA’s
1992 guideline on who should be trained
to operate and permitted to use AEDs.

YMCA. In November 1997, the YMCA
USA’s Medical Advisory Committee pub-
lished formal recommendations endors-
ing the AHA’s guideline. The recom-




RECREATION CASES

mendations specified that “YMCA staff
should be trained in the procedure and
use of the AED.™"

International Health, Racquet &
Sports Club Association (IHRSA). In
October 2001, ITHRSA—which repre-
sents nearly 6,000 health clubs and
works toward the growth, protection,
and promotion of the health club in-
dustry—announced an agreementwith
AED manufacturer Philips Medical Sys-
tems to promote AED placement, train-
ings ahd use in more than 3,600 of its
U.S. member clubs. The program of-
fered discount pricing, site analysis, an

avictim of a perceived medical emergency
is immune from civil liability for any harm
resulting from the use or attempted use of
such device; and in addition, any person
who acquired the device is immune from
such liability. . . .»

The act also required the U.S. Secre-

tary of Health and Human Services
(HHS) to establish guidelines for plac-
ing AEDs in federal buildings.

The same year, Congress made these
findings when it passed the Rural Access
to Emergency Devices Act:

Because most cardiac arrest victims are ini-
tially in ventricular fibrillation, and the

The machines are so simple to use that

even untrained elementary-school children

were able to operate them.

AED response plan, medical direction,
and onssite training programs with the
American Red Cross.

Although IHRSA’s official position is
that the legal standard of care does not
yetrequire health clubs to install AEDs,
its executive director stated that the or-
ganization encourages health club oper-
ators to consider the advantages of in-
stalling them in their facilities." AED
manufacturers have advertised the de-
vices to the health club industry atindus-
try conventionssince atleast 1999, And a
2002 IHRSA convention included a pro-
gram to educateand encourage member
clubs to equip themselves with AEDs.

Many health club chains equipped
their clubs with AEDs in the late 1990s,
and this fact can bolster your case. They
have said thatinitiatingan AED program
was neither difficultnor excessively cost-
ly and that training of staff was not trou-
blesome." Theyalso reported that many
lives have been saved with AEDs.*

Federal and state
statutes

All50states have passed Good Samar-
itan laws, which extend to AED users.
Similarly, the Federal Cardiac Arrest Sur-
vival Act of 2000 states that

any person who uses or attempts o use an
automated external defibrillator device on
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only treatment for ventricular fibrillation
is defibrillation, prompt access to defibril-
lation toreturn the heart to normal rhythm
is essential,

Lifesaving technology, the automated
external defibrillator, has been developed
to allow trained lay-rescuers to respond to
cardiac arrest by using this simple device 1o
shock the heartinto normal rhythm. . . .

Legislation should be enacted to en--
courage greater public access to automated
external defibrillators in communities
across the United States.”

These factual findings constitute pub-
lic statutory law, and the Rules of Evi-
dence require a court to take judicial
notice of them. This requirementcan be
an important evidentiary tool, given
Congress’s expressed intent to encour-
age greater public access to AEDs.

In 2002, Congress enacted 42 U.S.C.
§244, entitled Public Access Defibrilla-
tion Programs, which allows HHS to
award grants to various government
entities.* With it, Con gress adopted a
public policy to encourage private com-
panies, including small businesses, to
buy AEDs and train employees to use
them. A later section of the statute au-
thorizes using the grants to produce
written material encouraging private
companies to purchase AEDs.

Moststatesalso have passed statutes to
encourage the use of AEDs and protect
the users from civil liability. Forinstance,

Florida has a Good Samaritan act per-
taining to emergency care generally,* as
well as two statutes that specifically ad-
dress AEDs.”

- Thevariousstate and federal laws pro-
vide further evidence to support the ar-
gument that health clubs have a duty to
possess AEDs. These laws make it diffi-
cultfor health clubs to argue that AEDs
are notyetrecognized as necessary safe-
tydevicesor that there are legal obstacles
to having and using them.

Experts

Use expert witnesses to prove that a
duty to possess AEDs existed when the
victim was injured or died.

Exercise physiologist. An exercise
physiologistwho holds a Ph.D. will help
establish that the industryis aware of the
increased risk of SCA after vigorous ex-
ercise. He orshe should be familiarwith
the ACSM standardsand the statements
issued by the ACSM and the AHA. The
expert mightalso be helpful with facts
specific to your case, such as discovery
of the victim, training of health club
staff, the club’s compliance with its own
policies and procedures, and industry
standard-of-care evidence.

Cardiologist familiar with the AHA’s
encouragement of public access to
AEDs. This expert will establish causa-
tion bydetermining the probable timing
of the medical events, based on medical
records and eyewitness accounts. The
timing will affect medical opinions re-
garding when the victim experienced a
shockable rhythm, as well aswhen, with-
in reasonable medical probability, AED
intervention would have saved him or
her from brain damage or death.

Health club operator whose facilities
had AEDs before the victim’s sudden
cardiac arrest. This person’s testimony
should establish thata reasonable health
cluboperatorhadalegal duty to have an
AED at the time of the victim’s injury or
death. With practical, commonsense tes-
timony as to how, why, and when the ex-
pert's facilities decided to purchase and
deploy AEDs, the expertshould be able
to refute the defense that having AEDs
is notyeta health club standard of care.
The operator should also testify to the
ease of obtaining AEDs and training



stafftouse them. Thiswill dispel defense
suggestions that AEDs were unavailable,
too expensive, or too difficult to use at
the time.

As when the auto industry was reluc-
tant to install seat belts in automobiles
and the tobacco industry was resistant
to warning smokers, apparently it will
take more lawsuits before the health
clubindustryadmitsits responsibility to
patronsand adopts AEDs. Trial lawyers
muststep forward and litigate these cas-
es. Successful litigation will not only
compensate gym patrons injured due to
health club negligence (or the families
ofthose who die), butalso serve a great-
er public good, saving countless lives. H
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